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 0063 1.  TIME:  9:00   CASE#: MSC14-01467 
CASE NAME: JOHNSON  VS.  LEE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN SUMMARY ADJUDICATION 
FILED BY GEORGE LEE, M.D. 
* TENTATIVE RULING: * 
 
Hearing dropped by moving party. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-00035 
CASE NAME: MARK SPANTON  VS.  JILL SHAUGHNESSY 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY JILL SHAUGHNESSY 
* TENTATIVE RULING: * 
 
Unopposed – motion granted. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01827 
CASE NAME: GEORGOPOULOS  VS.  PERSONS 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY BARBARA PERSONS M.D., et al. 
* TENTATIVE RULING: * 
 

Defendants’ demurrer is sustained.  Plaintiffs are granted leave to amend the existing 
causes of action only. Any amended complaint shall be filed and served on or before August 23, 
2017.  Counsel are directed to review and comply with CCP § 430.41 regarding any future 
demurrers.  The parties are advised that if there is another demurrer, it will likely be the final 
one.  The court will either overrule or sustain without leave to amend.  (See CCP § 430.41 
(e)(1).)  The basis for this ruling is as follows. 
 
 Second Cause of Action, Deceit:  
 
 The demurrer to this cause of action is sustained, with leave to amend. 
 

The SAC alleges the following.  Plaintiff engaged Defendants Barbara Persons, M.D., 
and Persons Plastic Surgery, Inc. (collectively “Persons” or “defendant(s)”) to be her healthcare 
providers.  (SAC, ¶ GN -2.)  On multiple occasions in 2015, defendants performed medical 
services on plaintiff, which included cosmetic laser treatments on her face.  (¶ GN-5.)  
Defendants stated “at all times” that they “possessed the necessary training, skill, and 
experience to perform said cosmetic laser treatments; that the treatments would be performed 
using a laser apparatus known as a “G machine”; and that Doe 1 was very skilled and capable 
of administering such treatments.  Further, when plaintiff sustained burns, blisters, and scarring 
after the treatments, Dr. Persons said these were “nothing,” temporary, and would 
spontaneously disappear within four to six weeks.  Later Dr. Persons said regarding the 
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sequelae that “It’s going to take a year,” and she again stated that the sequelae were temporary 
and would disappear on their own.  These statements were false and untrue and were made by 
Dr. Persons with a willful and/or reckless disregard for their untruth and with an intent to induce 
plaintiff to rely upon them, to submit to such cosmetic treatments, and to delay her discovery of 
the resulting injuries.  (¶ IT-3.)  Plaintiff did in fact rely.  She submitted to the treatments.  
She suffered damages by submitting to the treatment.  (¶ IT-4.)  She also suffered damages by 
relying on the representations that the sequelae would only be temporary because “she was 
denied for some months an accurate diagnosis of her medical condition, lengthening the period 
of time she suffered physical and emotional pain and discomfort, and postponing her options 
regarding restorative treatment.”  (¶ GN-8; see also ¶ IT-4.)  On the basis of these allegations, 
she asserts her Second Cause of Action, for intentional deceit.   
 
 The elements of a claim for deceit are:  “(1) misrepresentation (false representation, 
concealment, or nondisclosure); (2) knowledge of falsity (scienter); (3) intent to defraud 
(i.e.  to induce reliance); (4) justifiable reliance; and (5) resulting damage.”  (Molko v. Holy Spirit 
Assn. (1988) 46 Cal.3d 1092, 1108.) 
 

These elements must be pleaded specifically.  (Committee on Children’s Television, Inc. 
v. General Foods Corp. (1983) 35 Cal.3d 197, 216.)  This means that “(1) general pleading of 
the legal conclusion of fraud is insufficient; and (2) every element of the cause of action for fraud 
must be alleged in full, factually and specifically, and the policy of liberal construction of pleading 
will not usually be invoked to sustain a pleading that is defective in any material respect.”  
(Wilhelm v. Pray (1986) 186 Cal.App.3d 1324, 1331.)  “This particularity requirement 
necessitates pleading facts which ‘show how, when, where, to whom, and by what means the 
representations were tendered.’” (Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 74.)   

 
Further, “[t]he requirement of specificity in a fraud action against a corporation requires 

the plaintiff to allege the names of the persons who made the allegedly 
fraudulent  representations, their authority to speak, to whom they spoke, what they said or 
wrote, and when it was said or written.”  (Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 
2 Cal.App.4th 153, 157.) 
 
 Under these standards, the SAC is sufficient in certain respects, but still deficient in 
others.  The SAC adequately alleges four misrepresentations:  (1) that defendants possessed 
the necessary skills to do the treatments; (2) that the treatments would be performed with the 
G machine; (3) that Doe 1 was very skilled and capable of administering the treatments; and 
(4) that the burns, blistering, and scarring were only temporary and would spontaneously 
disappear within four to six weeks (later extended to within a year).   
 
 Defendant argues that the representations about the results of care are mere opinions 
and, as such, are not actionable.  However, whether a particular statement is nonactionable 
opinion or actionable misrepresentation is usually a question of fact for the jury.  (See Furla v. 
Jon Douglas Co. (1998) 65 Cal.App.4th 1069, 1080-108.)  That is why a jury instruction exists 
on the subject.  This instructions states, “[an] opinion is considered a representation of fact if 
[the plaintiff] proves that:  [defendant] claimed to have special knowledge about the subject 
matter that [plaintiff] did not have; . . . or [defendant] made a representation, not as a casual 
expression of belief, but in a way that declared the matter to be true; . . . or [defendant] had a 
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relationship of trust and confidence with [plaintiff] . . .”).  (CACI 1904.)  The SAC pleads some of 
these alternatives.  (See SAC, ¶ IT-3 (the statements about the sequelae were made by Dr. 
Persons, “who had superior knowledge to that of . . . Plaintiff” and was her healthcare provider).  
The court rejects defendant’s argument that the statements about the sequelae here are mere 
opinion as a matter of law.   
 
 The SAC is not sufficiently specific regarding who made all of the misrepresentations.  
While it states that Dr. Persons made the representations about the sequelae, it does not name 
a specific natural person, or job function or title of such person, who made the other 
misrepresentations.   
 
 The SAC fails to state whether the representations were oral or in writing, what authority 
the person making them had to speak on behalf of the defendant corporation, and when they 
were made.  As to the last, the court does not necessarily require specific dates, but the 
complaint should at least state approximate dates or the boundaries of the dates and why 
plaintiff cannot be more specific.    
 
 Defendant argues that the SAC fails to allege scienter (knowledge of falsity.)   However, 
the SAC alleges as to the representations regarding the sequelae that defendant Persons made 
the representations “with a willful and/or reckless disregard for their untruth.”  This is sufficient 
as to those allegations, at least.  (See CACI 1900.)  Not having identified who made the other 
representations, the SAC does not sufficiently allege that scienter exists as to the persons who 
made those representations. 
 
 Defendant also argues the SAC fails to allege the misrepresentations caused any 
damages.  However, the SAC alleges that without the representations plaintiff would not have 
undergone the treatment and would not have suffered damages so long.  (¶ IT-4, 5; GN-8.)  
The SAC adequately alleges that the misrepresentations caused damages.   
 
 In her Reply Brief, defendant argues that plaintiff has not alleged any facts to show that 
the G machine was not used or that Doe 1 was not as skilled as represented.  The SAC alleges 
these misrepresentations were untrue.  The court will not require plaintiffs to allege their 
supporting evidence in the complaint.  If defendant proves these representations were true, the 
claims based on them will ultimately be dismissed, voluntarily or otherwise.  Less specificity is 
required when the defendant has superior knowledge, as is likely true here as to this element of 
the cause of action.  (See Committee on Children's Television, Inc. v. General Foods Corp. 
(1983) 35 Cal.3d 197, 217.)  
 

The court may sustain a demurrer only if a defect appears on the face of the pleading 
together with facts of which it may take judicial notice.  (Rea v. Blue Shield of California (2014) 
226 Cal.App.4th 1209, 1223.)  Therefore, the court may not consider the facts argued on page 3 
lines 11 through 14 or page 4 lines 11 through 13 of defendant’s Reply Brief.  These alleged 
facts should not have been argued.  
 
 In her Reply Brief, defendant argues that plaintiff cannot satisfy the “intent to induce 
reliance” element regarding the alleged misrepresentation over plaintiff’s healing time.  (See 
Reply Brief at 5:16-21).  However, the only intent required to establish this element is the intent 
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that the plaintiff rely on the representation.  The defendant need not intend to cause the plaintiff 
“to suffer a particular harm in reliance on the fraud.”  (Lovejoy v. AT&T Corp. (2001) 92 
Cal.App.4th 85, 93-94.)  Plaintiffs allege the misrepresentation over the permanency of her 
injuries was made “to delay her discovery of the . . . injuries.”  (¶ IT-3.)  The harm she suffered 
was that “she was delayed for some months an accurate diagnosis of her medical condition, 
lengthening the period of time she suffered . . .”  (¶ GN-8.)   
 
 In short, defendant raises many arguments why plaintiffs’ misrepresentation claim may 
be weak or unsuccessful.  However, assuming plaintiffs adequately amend their complaint to 
overcome the defects noted above, those arguments must be resolved at summary judgment or 
trial, not on a further demurrer.   
 

The court anticipates that plaintiff may amend and defendant demur again.  On any such 
demurrer, defendant should not raise arguments that the court has already rejected here or in its 
order on the previous demurrer, as defendant has done.  (See, e.g., Reply Brief at 7:23-8:25; 
whether plaintiffs’ misrepresentation claims are subject to MICRA is an issue separate from 
whether they are adequately alleged for purposes of demurrer; even defendant now concedes 
that a patient may sue a healthcare provider for misrepresentation in addition to negligence.  
(Reply Brief at 6:21-23; see Willard v. Hagemeister (1981) 121 Cal.App.3d 406.)) 
   
 Third Cause of Action, Negligent Misrepresentation: 
 

The demurrer to this cause of action is sustained with leave to amend for the same 
reasons as stated above regarding the Second Cause of Action. 

 
Defendants’ argument about splitting a cause of action is without merit.  The case that 

defendants cite, Crowley v. Katleman (1994) 8 Cal.4th 666, 681-682, cites another case, Wulfjen 
v. Dolton (1944) 24 Cal.2d 891, 894-895, which makes this clear.  In Wulfjen the court stated the 
full rule:  “[A] party may not split up a single cause of action and make it the basis of separate 
suits, and in such case the first action may be pleaded in abatement of any subsequent suit on 
the same claim.”  Plaintiffs have not filed separate lawsuits here on the same cause of action.  
They have filed one lawsuit with multiple legal theories of recovery on the same basic set of 
facts.  The rule against splitting cause of action has no application here. 
 
 Fourth Cause of Action, Constructive Fraud: 
 
 Defendants make no arguments specific to this cause of action, only arguments also 
pertinent to the Second and Third Causes of Action.  Therefore, the ruling is the same here as it 
is as to those two causes of action. 
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 4.  TIME:  9:00   CASE#: MSC17-00271 
CASE NAME: WELLS FARGO BANK  VS.  BRAVO  BUILDING CO. 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY GREGORY DI LORETO 
* TENTATIVE RULING: * 
 
Hearing continued to 8/30/17 by stipulation. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00271 
CASE NAME: WELLS FARGO BANK  VS.  BRAVO  BUILDING CO. 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued to 8/30/17 by stipulation. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00465 
CASE NAME: RODDA  VS.  VIDOSH 
HEARING ON DEMURRER TO CROSS-COMPLAINT of VIDOSH 
FILED BY RODDA ELECTRIC, INC. 
* TENTATIVE RULING: * 
 
 Cross-Defendant Rodda Electric Inc.’s (“Rodda”) demurrer to the Cross-Complaint is 
overruled in its entirety.   
 
 As a threshold matter, the court notes that Rodda supports its demurrer with evidence.  
Raymond Rodda is the CEO of Rodda.  He submits his declaration concerning the terms of 
Cross-Complainant’s hire, Cross-Complainant’s poor job performance and proof that Cross-
Complainant was given his final paycheck on November 30, 2016.  This declaration, of course, 
cannot be considered on demurrer.  The court is restricted to the four corners of the pleadings 
and any judicially noticeable documents.  See Blank v. Kirwan (1985) 39 Cal.3d 311, 318; 
Donabedian v. Mercury Insurance Co. (2004) 116 Cal.App.4th 968, 994.   
   
 The demurrer to the first cause of action for constructive discharge is overruled.  
“Constructive discharge occurs when the employer’s conduct effectively forces an employee 
to resign.”  See Turner v. Anheuser-Busch, Inc. (1994) 7 Cal.4th 1238, 1244-1245.  The 
constructive discharge doctrine is designed to prevent an employer from causing an employee 
to quit in an attempt to avoid liability for wrongful discharge.  Id. at 1244.  A constructive 
discharge occurs when “a reasonable person faced with the allegedly intolerable employer 
actions or conditions of employment would have no reasonable alternative except to quit.”  Id. at 
1248.  The employee’s situation is considered intolerable if the adverse work conditions either 
are “unusually aggravated” or amount to a continuous pattern.  Id. at 1247.  Whether conditions 
were so intolerable as to justify a reasonable employee’s decision to resign is normally a 
question of fact.  See Valdez v. City of Los Angeles (1991) 231 Cal.App.3d 1043, 1056.   
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 Rodda demurs to this cause of action on the ground that providing its employee notice of 
his performance problems is not grounds for a constructive discharge claim.  Rodda’s actions in 
giving Cross-Complainant a poor performance review and putting him on an incentive plan are 
not “egregious” or “unusually aggravated;” they are what you would expect an employer to do 
when an employee is not performing adequately.   
 
 Rodda’s allegations are pled in its Complaint.  That document is part of the court file.  
However, the allegations in the Cross-Complaint directly contradict the Complaint.  Cross-
Complainant alleges that he was a good employee, deserving of a promotion and a raise and 
asked to be a role model for others.  Cross-Complainant alleges that he resigned because he 
had no choice; if he had stayed, he would have almost certainly been fired or disciplined further, 
knowing that Rodda had already presented him with a false job evaluation in retaliation for his 
requesting his earned bonus.   
 
 The demurrer to the second cause of action for retaliation is overruled. To establish a 
prima facie case of retaliation, an employee must show that (1) he engaged in protected activity; 
(2) the employer subjected the employee to an adverse employment action and (3) the 
protected activity and the employer’s adverse action were causally connected.  See Yanowitz v. 
L’Oreal USA, Inc. (2005) 36 Cal.4th 1028, 1042.   
 
 Rodda demurs to the retaliation cause of action on the grounds that Cross-Complainant 
failed to show a causal connection between his informing Rodda that he was due a bonus and 
Rodda giving him a 30-day warning notice.  Rodda contends that it simply took an expected, 
lawful action due to Cross-Complainant’s poor performance; it did nothing retaliatory.   
 
 This is clearly a question of fact.  The Cross-Complaint alleges the elements of 
retaliation.  The protected activity is, Cross-Complainant’s complaint to his employer that he was 
entitled to his earned benefit, his bonus, for which he had contracted.  The adverse employment 
action was the 30-day warning and incentive plan, which he was required to sign or submit his 
resignation.  The causal connection is the brief time between his repeated requests to be paid 
his “earned” bonus (in September, October and November 2016) and the 30-day warning notice 
on November 30, 2016. 
 
 The demurrer to the third, fourth, fifth, sixth and seventh causes of action is overruled.  
The third through the seventh causes of action are all wage claims.  Rodda demurs to the third 
through seventh cause of action on the ground that Cross-Complainant was an exempt 
employee who is not entitled to overtime pay, a 30 minute duty-free meal period or 10 minute 
duty-free rest periods.  Nor did Rodda need to furnish Cross-Complainant with an itemized wage 
statement showing overtime pay since he was an exempt employee.   
 
 Whether Cross-Complainant was an exempt employee is a question of fact.  The Cross-
Complaint specifically alleges that Rodda classified Cross-Complainant as “exempt,” but that the 
evidence will show that Cross-Complainant actually spent more than 50% of his work time on 
non-exempt activities.  (Cross-Cmplt, paragraph 9)  Whether or not Cross-Complainant was 
classified properly under the relevant IWC Wage Order (Wage Order 4-2001/the administrative 
exemption) is a factual question which cannot be resolved on demurrer.  
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 The demurrer to the eighth cause of action for failure to pay wages due upon termination 
is overruled.  In the eighth cause of action, Cross-Complainant alleges that Rodda failed to pay 
him all wages owed to him “within 30 or 33 days of his last day of employment” and that he was 
entitled to such wages under Labor Code Sections 201 and 202.  As a consequence, Rodda is 
therefore liable for waiting time penalties under Labor Code Section 203.  (Cross-Cmplt, 
paragraphs 60, 61, 62) 
 
 Rodda demurs to the eighth cause of action on the grounds that Cross-Complainant was 
not owed overtime because he was an exempt employee.  He was not owed a bonus because 
his projects were not profitable; they all lost money, and Cross-Complainant was paid all of the 
wages owed to him on the date he resigned, November 30, 2016.   
 
 These are all fact issues.  The Cross-Complaint adequately pleads a violation of Labor 
Code Sections 201, 202 and 203.  Whether or not the facts will support this cause of action is 
something that must wait to be decided on summary judgment or another evidentiary motion.  
A demurrer is confined to the four corners of the pleadings and any judicially noticeable 
documents or facts.  See Blank, supra, 39 Cal.3d at 318; Donabedian, supra, 116 Cal.App.4th 
at 994.   
 
 The demurrer to the ninth cause of action for violation of Bus. & Prof. Code Section 
17200, et seq. is overruled.  The Cross-Complaint simply incorporates the earlier causes of 
action into this one, alleging that Rodda “conducted business activities while failing to comply 
with the legal mandates cited herein.”  (Cross-Cmplt, paragraph 64) 
 
 Rodda demurs to this cause of action on the ground that there has been no violation of 
the Labor Code, IWC Wage Order or any other law.  As set out above, these are factual 
questions, which are not for the court to decide on demurrer.  (See above) 
 
 The demurrer to the tenth cause of action for conversion is overruled.  The tenth 
cause of action alleges that Rodda intentionally interfered with Cross-Complainant’s property 
by refusing to pay him the $45,457.92 bonus due and owing to him as wages.  (Cross-Cmplt, 
paragraph 67) 
 
 The elements of conversion are:  (1) the plaintiff’s ownership or right to possession of 
property; (2) the defendant’s conversion by a wrongful act or disposition of property rights, and 
(3) damages.  See Lee v. Hanley (2015) 61 Cal.4th 1225, 1240.   
 
 Rodda demurs to this cause of action on the ground that Vidosh has alleged no facts to 
support the assertion that he was owed a bonus.  Rodda contends he never qualified for a 
bonus due to his poor performance and the lack of profitability on this projects.   
 
 This is a fact question.  At this point, the elements of the claim are pled and are simply 
disputed by allegations to the contrary.  The court cannot decide factual questions on demurrer 
but must assume the truth of the allegations alleged, no matter how unlikely.  See Del E. Webb 
Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604; Berg & Berg Enterprises, LLC 
v. Boyle (2009) 178 Cal.App.4th 1020, 1034.   
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 The eleventh cause of action for breach of contract is overruled. Cross-Complainant 
alleges that Rodda breached its written employment agreement with him “by failing to pay him 
the entire bonus due and owing to him under the contract, thereby causing him to suffer 
damages.”  (Cross-Cmplt, paragraph 73) 
 
 To state a cause of action for breach of contract, plaintiff must plead:  (1) plaintiff’s 
performance or excuse for nonperformance; (2) defendant’s breach; (3) damage to plaintiff 
therefrom.  See Gautier v. General Telephone Co. (1965) 234 Cal.App.2d 302, 305-306.   
 
 Rodda demurs to this cause of action on the ground that “Cross-Complainant has 
provided no facts to support his assertion that he was owed $45,457.92 from Rodda,” and he 
was not owed a bonus since his projects were not profitable.  Cross-Complainant does not need 
to produce any “evidentiary facts” at this point; he has pled ultimate facts to state a cause of 
action for breach of contract.  Whether he will be able to prove his allegations must await a later, 
evidentiary motion. 
 
 There is no need to address the special demurrer.   
 
 Rodda’s request for judicial notice is denied.  It is unnecessary for the court to take 
judicial notice of California case law or California labor law.    
 

  

 7.  TIME:  9:00   CASE#: MSC17-00745 
CASE NAME: GEORGE BARNES  VS.  JOSCELYN TORRU 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY TERRI SHELLENE BONNETTA, et al. 
* TENTATIVE RULING: * 
 
Unopposed – granted with 10 days leave to amend. 
 

  

 8.  TIME:  9:00   CASE#: MSL15-02265 
CASE NAME: PYOD LLC  VS.  HASAN 
HEARING ON MOTION FOR ENTRY OF JUDGMENT 
FILED BY PYOD LLC 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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 9.  TIME:  9:00   CASE#: MSN17-1175 
CASE NAME: GARCIA  VS.  PROGRESSIVE 
HEARING ON PETITION TO COMPEL ARBITRATION AND APPOINT ARBITRATOR 
FILED BY TERESA GARCIA 
* TENTATIVE RULING: * 
 
The petition is denied without prejudice. The Court’s file does not contain a proof of service 
showing that the petition was served on Progressive, and so the Court cannot grant the relief 
requested. If Garcia believes the petition was properly served on Progressive, she may contest 
this tentative ruling in the usual way and appear at the hearing prepared to show the Court a 
proof of service demonstrating proper and timely service. If the Court is satisfied that proper 
service was effected, the Court will consider granting the petition at that time. 
 
If not, the Court orders as follows: 
 

(1) On or before August 9, 2017, Garcia shall file and serve a proof of service indicating that 
both the petition and a copy of this order were served on Progressive; 

(2) On or before August 24, 2017, Progressive shall serve and file written opposition to the 
petition, if any; 

(3) On or before September 1, 2017, Garcia shall serve and file a written reply in support of 
the petition, if any; 

(4) The petition is set for a continued hearing on September 13, 2017 at 9:00 a.m. in 
Department 9. 

 

 

 


